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additional information as it is devel-
oped.

(9) Whenever the Bank determines
during the course of an investigation
that it is necessary to compel or induce
the cooperation of an employee, the
Bank shall first consult with the De-
partment of Justice. The Department
of Justice will coordinate with the
Bank to determine the procedures the
Bank may use to compel an employee’s
participation without foreclosing pos-
sible criminal proceedings.

(10) The Bank shall maintain records
of all disclosures that have been re-
ported or investigated.

(11) All employees shall cooperate
fully with officials of the Bank or other
agencies who are conducting investiga-
tions of unauthorized disclosures of
classified information.

(12) Employees determined by the
Bank to have knowingly participated
in an unauthorized disclosure of classi-
fied information or who have refused to
cooperate with an investigation of such
a disclosure shall be denied further ac-
cess to classified information and shall
be subject to other appropriate admin-
istrative sanctions. Prior to taking ac-
tion against an employee in connection
with the unauthorized disclosure or
classified information, the Bank shall
consult with the Department of Jus-
tice, Criminal Division.

PART 404—INFORMATION
DISCLOSURE

Subpart A—Procedures for Disclosure of
Records Under the Freedom of Infor-
mation Act.

Sec.
404.1 General provisions.
404.2 Definitions.
404.3 Public reference facilities.
404.4 Request requirements.
404.5 Time for processing.
404.6 Release of records under the Freedom

of Information Act.
404.7 Confidential business information.
404.8 Initial determination.
404.9 Schedule of fees.
404.10 Fee waivers or reductions.
404.11 Administrative appeal.

Subpart B—Protection of Privacy and Ac-
cess to Records Under the Privacy Act
of 1974

Sec.
404.12 General provisions.
404.13 Definitions.
404.14 Requirements of request for access.
404.15 Initial determination.
404.16 Schedule of fees.
404.17 Appeal of denials of access.
404.18 Requests for correction of records.
404.19 Request for accounting of record dis-

closures.
404.20 Notice of court-ordered and emer-

gency disclosures.
404.21 Submission of social security and

passport numbers.
404.22 Government contracts.
404.23 Other rights and services.

Subparts C–E—[Reserved]

AUTHORITY: 5 U.S.C. 552 and 552a.
Section 404.7 also issued under E.O. 12600,

52 F.R. 23781, 3 CFR, 1987 Comp., p. 235.
Section 404.21 also issued under 5 U.S.C.

552a note.

SOURCE: 64 FR 14374, Mar. 25, 1999, unless
otherwise noted.

Subpart A—Procedures for Disclo-
sure of Records Under the
Freedom of Information Act.

§ 404.1 General provisions.
(a) Purpose. This subpart establishes

policy, procedures, requirements, and
responsibilities for administration of
the Freedom of Information Act
(FOIA), 5 U.S.C. 552, at the Export-Im-
port Bank of the United States (Ex-Im
Bank).

(b) Policy. It is Ex-Im Bank’s policy
to honor all requests for the disclosure
of its records, provided that disclosure
would not adversely affect a legitimate
public or private interest and would
not impose an unreasonable burden on
Ex-Im Bank. However, this subpart
also recognizes that the soundness of
many Ex-Im Bank programs depends
upon the receipt of reliable commer-
cial, technical, financial, and business
information relating to applicants for
Ex-Im Bank assistance and that receipt
of such information depends on Ex-Im
Bank’s ability to hold such informa-
tion in confidence. Consequently, ex-
cept as provided by applicable law and
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this regulation, information provided
to Ex-Im Bank in confidence will not
be disclosed without the submitter’s
consent.

(c) Scope. All record requests made to
Ex-Im Bank shall be processed under
this subpart, except that information
customarily furnished to the public in
the regular course of the performance
of official duties may continue to be
furnished to the public without com-
plying with this subpart. Requests
made by individuals under the Privacy
Act of 1974 which are processed under
subpart B of this part also shall be
processed under this subpart A.

(d) Ex-Im Bank Internet site. Ex-Im
Bank maintains an Internet site at
http://www.exim.gov. The site contains
information on Ex-Im Bank functions,
activities, programs, and transactions.
Web site visitors have access to Board
of Directors and Loan Committee
meeting minutes, country information,
and Ex-Im Bank press releases, among
other information. Ex-Im Bank encour-
ages all prospective FOIA requesters to
visit the site prior to submission of a
FOIA request.

(e) Delegation. Any action or deter-
mination in this subpart which is the
responsibility of a specific Ex-Im Bank
employee, may be delegated to a duly
designated alternate.

(f) Ex-Im Bank address. The Export-
Import Bank of the United States is lo-
cated at 811 Vermont Avenue, NW,
Washington, DC 20571.

§ 404.2 Definitions.

For purposes of this subpart, the fol-
lowing definitions shall apply:

All other requesters—Requesters other
than commercial use requesters, edu-
cational and non-commercial scientific
requesters, or representatives of the
news media.

Appeal—A written request to the Ex-
Im Bank Assistant General Counsel for
Administration for reversal of an ad-
verse initial determination.

Business information—Potentially
confidential commercial or financial
information that is provided to Ex-Im
Bank.

Business submitter—Any person who
provides business information to Ex-Im
Bank.

Commercial use request—A request for
a use or purpose that furthers the com-
mercial, trade or profit interest of the
requester.

Direct costs—Expenditures incurred in
the search, review, and duplication of
records in response to a FOIA request.

Educational institution—A preschool,
a public or private elementary or sec-
ondary school, an institution of under-
graduate or graduate higher education,
or an institution of professional or vo-
cational education.

Final determination—The written de-
cision by the Assistant General Coun-
sel for Administration on an appeal.

Initial determination—The initial writ-
ten determination by Ex-Im Bank re-
garding disclosure of requested records.

Non-commercial scientific institution—
An institution that is operated for the
purpose of conducting scientific re-
search the results of which are not in-
tended to promote any particular prod-
uct or industry and that is not oper-
ated solely for purposes of furthering a
business, trade or profit interest.

Person—An individual, partnership,
corporation, association or organiza-
tion other than a federal government
agency.

Record—All papers, memoranda or
other documentary material, or copies
thereof, regardless of physical form or
characteristics, created or received by
Ex-Im Bank and preserved as evidence
of the activities of Ex-Im Bank.
‘‘Record’’ does not include publications
which are available to the public
through the FEDERAL REGISTER, sale or
free distribution.

Redaction—The process of removing
non-disclosable material from a record
so that the remainder may be released.

Representative of the news media—A
person actively gathering information
on behalf of an entity organized and
operated to publish or broadcast news
to the public. Freelance journalists
shall qualify as representatives of the
news media when they can dem-
onstrate that a request is reasonably
likely to lead to publication.

Request—Any record request made to
Ex-Im Bank under the FOIA.

Requester—Any person making a re-
quest.
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Review—The process of examining a
record to determine whether any por-
tion is required to be withheld. It in-
cludes redaction, duplication, and any
other preparation for release. Review
does not include time spent resolving
general legal and policy issues regard-
ing the application of exemptions.

Search—The process of identifying
and collecting records pursuant to a re-
quest.

Trade secrets—All forms and types of
financial, business, scientific, tech-
nical, economic or engineering infor-
mation, including, but not limited to,
patterns, plans, compilations, program
devices, formulas, designs, prototypes,
methods, techniques, processes, proce-
dures, programs or codes.

Unusual circumstances—The need to
search for and collect requested records
from facilities that are separate from
Ex-Im Bank headquarters; the need to
search for, collect, and appropriately
examine a voluminous amount of sepa-
rate and distinct records which are de-
manded in a single request; or the need
for consultation with another agency a
person that has a substantial interest
in the determination of the request.

Working days—All calendar days ex-
cluding Saturdays, Sundays, and Fed-
eral Government holidays.

§ 404.3 Public reference facilities.

Ex-Im Bank maintains a public read-
ing room which contains the Ex-Im
Bank records that the FOIA requires to
be made available for public inspection
and copying. The records available
under this section include copies of
records released pursuant to the FOIA
that Ex-Im Bank determines have, or
are likely to, become the subject of
subsequent requests for substantially
the same records. Requesters shall be
responsible for the cost of duplicating
such material in accordance with the
provisions of § 404.9(e). Persons desiring
to use the reading room should contact
the Ex-Im Bank Freedom of Informa-
tion and Privacy Office, either in writ-
ing at the address at § 404.1(f) or by
telephone at (202) 565–3946 or (800) 565–
3946, to arrange a time to inspect the
available records.

§ 404.4 Request requirements.

(a) Form. Requests must be made in
writing and must be signed by, or on
behalf of, the requester. Requests
should be addressed to the Freedom of
Information and Privacy Office at the
address in § 404.1(f) and should contain
both the return address and telephone
number of the requester.

(b) Description of records requested.
Each request must describe the records
sought in sufficient detail so as to en-
able a professional employee of Ex-Im
Bank familiar with the subject matter
of the request to locate the record with
a reasonable amount of effort. A re-
quest shall not be deemed to have been
received until such time as the request
adequately identifies the records
sought. To the extent practicable, a de-
scription should include relevant dates,
format, subject matter, and the name
of any person to whom the record is
known to relate. A general request for
records with no accompanying date re-
striction, either express or implied,
shall be deemed to be a request for
records created within the preceding
twelve months.

(c) Fee statement. The request must
contain a statement expressing willing-
ness to pay fees for the requested
records or a request for a fee waiver
(see § 404.10) before the request shall be
deemed to have been received. A fee
statement may specify the maximum
amount a requester is willing to pay
for processing the request.

(1) Whenever a requester submits a
FOIA request that does not contain a
fee statement or a request for a fee
waiver, Ex-Im Bank shall advise the re-
quester of the requirements of this
paragraph. If the requester fails to re-
spond within ten working days of such
notification, then the Freedom of In-
formation and Privacy Office shall no-
tify the requester, in writing, that Ex-
Im Bank will not process the request.

(2) A general statement by the re-
quester expressing willingness to pay
all applicable fees under § 404.9 shall be
deemed an agreement to pay up to
$50.00. If Ex-Im Bank estimates that
the fees for a request will exceed $50.00,
then Ex-Im Bank shall offer the re-
quester the opportunity to agree, in
writing, either to pay a greater fee or
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to modify the request as a means of
limiting the cost.

(d) Written notice of amendment. The
requester should provide any amend-
ment to the original request in writing
to Ex-Im Bank.

(e) Requester assistance. Ex-Im Bank
shall make reasonable efforts to assist
a requester in complying with the re-
quirements of this section.

§ 404.5 Time for processing.
(a) General. Ex-Im Bank shall respond

to requests within twenty working
days of the date of receipt of the re-
quest unless unusual circumstances
exist. Ex-Im Bank shall provide writ-
ten notice to the requester whenever
such unusual circumstances neces-
sitate an extension. If the extension is
expected to exceed ten working days,
then Ex-Im Bank shall offer the re-
quester the opportunity to:

(1) Alter the request so that it may
be processed within the time limit; or

(2) Propose an alternative, feasible
time frame for processing the request.

(b) Date of receipt. A request shall be
deemed to have been received on the
date that the request is received in the
Freedom of Information and Privacy
Office, provided that the requester has
met all the requirements of § 404.4. Ex-
Im Bank shall notify the requester of
the date on which a request was offi-
cially received.

(c) Order of processing. Ex-Im Bank
ordinarily shall process requests ac-
cording to their order of receipt.

(d) Expedited processing. A request for
expedited processing must be included
in the original request for records and
may be granted at the discretion of Ex-
Im Bank based upon the requester’s
demonstration of:

(1) An imminent threat to the life or
physical safety of an individual; or

(2) In the case of a requester who is a
representative of the news media, an
urgency to inform the public con-
cerning actual or alleged Federal Gov-
ernment activity. Ex-Im Bank shall
provide notice of its determination on
expedited processing to the requester.
A requester may file an administrative
appeal, as set forth at § 404.11, based on
a denial of a request for expedited proc-
essing. Ex-Im Bank shall grant expedi-
tious consideration to any such appeal.

§ 404.6 Release of records under the
Freedom of Information Act.

(a) Creation of records. A reasonable
request for material not in existence
may be honored at Ex-Im Bank’s dis-
cretion when tabulation or compilation
will not significantly burden Ex-Im
Bank, its programs or its activities.

(b) Discretionary release. Consistent
with federal government policy, mate-
rial technically qualifying for exemp-
tion from disclosure under 5 U.S.C.
552(b)(5) may be made available when
disclosure would not adversely affect
legitimate public or private interests,
violate law or impose an unreasonable
burden on Ex-Im Bank. This policy
does not, however, create any right en-
forceable in a court of law.

(c) Segregable records. Whenever it is
determined that a portion of a record is
exempt from disclosure, any reason-
ably segregable portion of the record
shall be provided to the requester after
redaction of the exempt material. If
segregation would render the document
meaningless, Ex-Im Bank shall with-
hold the entire record.

(d) Date for determining responsive
records. Only those records within Ex-
Im Bank’s possession and control as of
the date of receipt of a request shall be
deemed to be responsive to a request.

§ 404.7 Confidential business informa-
tion.

(a) Scope. This section applies to all
business information, as defined in
§ 404.2. Such information shall only be
disclosed pursuant to a FOIA request
in accordance with this section.

(b) Submitter designation. All business
submitters should designate, by appro-
priate markings, either at the time of
submission or at a reasonable time
thereafter, any portion of any submis-
sion that they consider to be exempt
from disclosure under 5 U.S.C. 552(b)(4).

(c) Pre-disclosure notice to the business
submitter. Whenever Ex-Im Bank re-
ceives a FOIA request seeking disclo-
sure of business information, Ex-Im
Bank shall provide prompt written no-
tice to the submitter of such informa-
tion. This notice shall include a de-
scription or a copy of the records con-
taining the business information. Such
notice shall not be required, however,
if:
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(1) Ex-Im Bank determines that the
records shall not be disclosed;

(2) The records have been published
or otherwise made available to the pub-
lic; or

(3) disclosure of the records is re-
quired by law.

(d) Opportunity to object to disclosure.
The business submitter shall have ten
working days from and including the
date of the notification letter to pro-
vide Ex-Im Bank with a detailed state-
ment of any objection to disclosure of
the records. A submitter located out-
side the United States shall have twen-
ty working days to object to disclo-
sure. Ex-Im Bank may extend the time
for objection upon timely request from
the submitter and for good cause
shown. A statement of objection must
specify all grounds under the FOIA for
withholding the information.

(e) Notice to the requester. The Free-
dom of Information and Privacy Office
shall notify the requester in writing
whenever a business submitter is af-
forded the opportunity to object to dis-
closure of records pursuant to para-
graph (c) of this section.

(f) Disclosure of confidential business
information. Ex-Im Bank shall consider
any objections raised by the business
submitter prior to making its disclo-
sure decision.

(g) Notice of intent to disclose. When-
ever Ex-Im Bank determines to dis-
close business information over the ob-
jection of a business submitter, Ex-Im
Bank shall notify the business sub-
mitter, in writing, of such determina-
tion, the reasons for the decision, and
the expected disclosure date. This noti-
fication—which shall be provided at
least ten days prior to the planned dis-
closure date and which shall include a
copy or description of the records at
issue—is intended to afford the sub-
mitter the opportunity to seek judicial
review.

(h) Notice to requester of disclosure
date. If Ex-Im Bank determines to dis-
close records over a business submit-
ter’s objection, then Ex-Im Bank shall
notify the requester of the expected
disclosure date.

(i) Appeal. Whenever Ex-Im Bank de-
termines to disclose, pursuant to an
administrative appeal, business infor-
mation that initially was withheld

from disclosure under 5 U.S.C. 552(b)(4),
Ex-Im Bank shall notify the business
submitter. Such notice shall be in writ-
ing and shall be provided ten working
days prior to the proposed disclosure
date. It shall include a copy or descrip-
tion of the records at issue and a state-
ment of Ex-Im Bank’s reasons for dis-
closure.

(j) Notice of FOIA lawsuit. Ex-Im Bank
shall promptly notify the submitter
whenever a requester brings suit
against Ex-Im Bank seeking to compel
the release of business information
covered by this section. Ex-Im Bank
shall promptly notify the requester
when a submitter brings suit against
Ex-Im seeking to restrict the release of
business information that is covered by
this section.

(k) Exception. Notwithstanding the
foregoing provisions of this part, Ex-Im
Bank may, upon request or on its own
initiative, publicly disclose the parties
to transactions for which Ex-Im Bank
approves support, the amount of such
support, the identity of any partici-
pants involved, a general description of
the related U.S. exports, and the coun-
try to which such exports are destined.

§ 404.8 Initial determination.
(a) Authority to grant or deny requests.

The Freedom of Information and Pri-
vacy Office shall be responsible for
search, review, and the initial deter-
mination.

(b) Referrals to other government agen-
cies. A requested record in Ex-Im
Bank’s possession that was created or
classified by another Federal agency
shall be referred to such agency for di-
rect response to the requester. The
Freedom of Information and Privacy
Office shall notify the requester of any
such referral, the number of documents
so referred, and the name and address
of each agency to which the request
has been referred.

(c) Notification of Ex-Im Bank action.
The Freedom of Information and Pri-
vacy Office shall notify the requester
in writing of its decision to grant or
deny the request.

(1) If the decision is made to grant a
request, then Ex-Im Bank shall
promptly disclose the requested
records and shall inform the requester
of any fee payable under § 404.9.
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(2) A denial is a determination to
withhold any requested record in whole
or in part, a determination that a re-
quested record does not exist or cannot
be located or a determination that
what has been requested is not a record
subject to the FOIA. Whenever Ex-Im
Bank withholds information, such no-
tice shall include:

(i) The name, title, and signature of
the person responsible for the deter-
mination;

(ii) The statutory basis for non-dis-
closure; and

(iii) A statement that any denial may
be appealed under § 404.11 and a brief
description of the requirements of that
section.

(d) Material withheld. Ex-Im Bank
shall make reasonable efforts to inform
the requester of the volume of material
withheld pursuant to a full or partial
denial and the extent of any redaction.
Ex-Im Bank shall not, however, indi-
cate the extent of any denial when
doing so could harm an interest pro-
tected by an applicable exemption.

§ 404.9 Schedule of fees.
(a) General. Ex-Im Bank shall charge

fees to recover the full allowable direct
costs it incurs in processing requests.
Ex-Im Bank shall attempt to conduct
searches in the most efficient manner
to minimize costs for both Ex-Im Bank
and the requester.

(b) Categories of requesters. Fees shall
be assessed according to the status of
the requester. The specific schedule of
fees for each requester category (each
as defined in § 404.2) is prescribed as fol-
lows:

(1) Commercial use requesters. Ex-Im
Bank shall charge the full costs for
search, review, and duplication.

(2) Educational and non-commercial sci-
entific institution requesters. Ex-Im Bank
shall charge only for the cost of dupli-
cation in excess of 100 pages. No fee
will be charged for search or review.

(3) Representatives of the news media.
Ex-Im Bank shall charge only for the
cost of duplication in excess of 100
pages. No fee will be charged for search
or review.

(4) All other requesters. Ex-Im Bank
shall charge for the cost of search, re-
view, and duplication, except that 100
pages of duplication and two hours of

professional search time shall be fur-
nished without charge.

(c) Search and review fees. Ex-Im Bank
shall charge the following fees for
search and review:

(1) Clerical. Hourly rate—$16.00.
(2) Professional. Hourly rate—$32.00.
(3) Computer Searches. Hourly rate—

based upon the salary of the employee
performing the work and the cost of
operating any equipment.

(d) Administrative appeals. Ex-Im
Bank shall not charge for administra-
tive review of an exemption applied in
an initial determination. Ex-Im Bank
shall charge, however, for search and
review pursuant to an administrative
appeal if the appeal is based on a claim
other than the application of an ex-
emption in the initial determination.

(e) Duplication. Ex-Im Bank shall
charge $.10 per page for paper copy du-
plication. Ex-Im Bank shall charge the
actual or estimated cost of copies pre-
pared by computer, such as tape or
printouts, or for other methods of du-
plication. When duplication charges
are expected to exceed $50.00, Ex-Im
Bank shall seek the requester’s consent
to be responsible for the estimated
charges unless a requester has already
expressed a willingness to pay duplica-
tion fees in excess of $50.00. Ex-Im
Bank shall also offer the requester the
opportunity to alter the request in
order to reduce duplication costs.

(f) Fees for searches that produce no
records. Fees shall be payable as pro-
vided in this section even though
searches and review do not generate
any disclosable records.

(g) Aggregating requests. A requester,
or a group of requesters acting in con-
cert, shall not file multiple requests,
seeking portions of a record or similar
or related records, in order to avoid
payment of fees. Ex-Im Bank shall ag-
gregate any such requests and charge
as if the requests were a single request.

(h) Special services charges. Complying
with requests for special services such
as those listed in this paragraph is en-
tirely at the discretion of Ex-Im Bank.
Ex-Im Bank shall recover the full costs
of providing such services to the extent
that it elects to provide them.
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(1) Certifications. Ex-Im Bank shall
charge $25.00 to certify the authen-
ticity of any Ex-Im Bank record or any
copy of such record.

(2) Special shipping. Ex-Im Bank may
ship by special means (e.g., express
mail) if the requester so desires, pro-
vided that the requester has paid or
has expressly undertaken to pay all
costs of such special services. Ex-Im
Bank shall not charge for ordinary
packaging and mailing.

(i) Minimum fee. Ex-Im Bank shall
waive a final fee of $5.00 or less.

(j) Advance payment. Whenever Ex-Im
Bank estimates that the fees are likely
to exceed $250.00, Ex-Im Bank shall no-
tify the requester of the likely cost and
shall require an advance payment of an
amount up to the full estimated
charges.

(k) Failure to pay fee. Ex-Im Bank
shall not process a request by a re-
quester who has failed to pay a fee for
a previous request unless and until
such a requester had paid the full
amount owed and also has paid, in ad-
vance, the total estimated charges for
the new request. The administrative
time limits for the new request—set
forth in § 404.5—shall begin to run only
after Ex-Im Bank has received the pay-
ments described in this section.

§ 404.10 Fee waivers or reductions.
(a) General. Upon request, Ex-Im

Bank shall consider a discretionary fee
waiver or reduction of the fees charge-
able under § 404.9.

(b) Form of request for fee waiver. Ex-
Im Bank shall deny a request for a
waiver or reduction of fees that does
not clearly address each of the fol-
lowing:

(1) The proposed use of the records
and whether the requester will derive
income or other benefit from such use;

(2) An explanation of the reasons why
the public will benefit from such use;
and

(3) If specialized use of the records is
contemplated, a statement of the re-
quester’s qualifications that are rel-
evant to the specialized use.

(d) Burden of proof. In all cases, the
requester has the burden of presenting
sufficient evidence or information to
justify the fee waiver or reduction. The
requester may use the procedures set

forth in § 404.11 to appeal a denial of a
fee waiver request.

(e) Employee requests. Fees of less
than $50.00 shall be waived in connec-
tion with any request by an employee,
former employee, or applicant for em-
ployment, related to a grievance or
complaint of discrimination against
Ex-Im Bank.

§ 404.11 Administrative appeal.

(a) General. Whenever a request for
records, a fee waiver or expedited proc-
essing has been denied, the requester
may appeal the denial within thirty
days of the date of Ex-Im Bank’s
issuance of notice of such action. Any
denial under this subpart must be ap-
pealed according to this section before
a requester is eligible to seek judicial
review.

(b) Form. Appeals must be made in
writing and must be signed by the ap-
pellant. Appeals should be addressed to
the Assistant General Counsel for Ad-
ministration at the address at § 404.1(f).
Both the envelope and the appeal letter
should be clearly marked in capital let-
ters: ‘‘FREEDOM OF INFORMATION
ACT APPEAL.’’ Failure to properly
mark or address the appeal may slow
its processing. The letter should in-
clude:

(1) A copy of the denied request or a
description of the records requested;

(2) The name and title of the Ex-Im
Bank employee who denied the request;

(3) The date on which the request was
denied;

(4) The Ex-Im Bank identification
number assigned to the request; and

(5) The return address and telephone
number of the appellant.

(c) Processing schedule. Appeals shall
not be deemed to have been received
until the Assistant General Counsel for
Administration receives the appeal.
Ex-Im Bank shall notify the requester
of the date on which an appeal was offi-
cially received. The disposition of an
appeal shall be made in writing within
twenty working days after the date of
receipt of an appeal. The Assistant
General Counsel for Administration
may extend the time for response an
additional ten working days if unusual
circumstances exist, provided that the
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Assistant General Counsel for Adminis-
tration notifies the requester in writ-
ing.

(d) Ex-Im Bank decision. A final deter-
mination which affirms an adverse ini-
tial determination shall set forth the
reasons for affirming the denial and
shall advise the requester of the right
to seek judicial review. If the initial
determination is reversed on appeal,
the request shall be remanded to the
Freedom of Information and Privacy
Office to be processed promptly in ac-
cordance with the decision on appeal,
subject to § 404.7(i).

Subpart B—Access to Records
Under the Privacy Act of 1974

§ 404.12 General provisions.

(a) Purpose. This subpart establishes
policies, procedures, requirements, and
responsibilities for administration of
the Privacy Act of 1974, 5 U.S.C. 552a,
at the Export-Import Bank of the
United States (Ex-Im Bank).

(b) Relationship to the Freedom of In-
formation Act. The Privacy Act applies
to records contained in a systems of
records, as defined in § 404.13. If an indi-
vidual submits a request for access to
records and cites the Privacy Act, but
the records sought are not contained in
a Privacy Act system of records, then
the request shall be processed only
under subpart A of this part, Proce-
dures for Disclosure of Records Under
the Freedom of Information Act. All
requests properly processed under this
subpart B shall also be processed under
subpart A of this part.

(c) Appellate authority. The Ex-Im
Bank Assistant General Counsel for
Administration is the appellate author-
ity for all Privacy Act requests.

(d) Delegation. Any action or deter-
mination in this subpart which is the
responsibility of a specific Ex-Im Bank
employee may be delegated to a duly
designated alternate.

(e) Ex-Im Bank address. The Export-
Import Bank of the United States is lo-
cated at 811 Vermont Avenue, NW,
Washington, DC 20571.

§ 404.13 Definitions.

For purposes of this subpart, the fol-
lowing definitions shall apply:

Appeal—A written request to the Ex-
Im Bank Assistant General Counsel for
Administration for reversal of an ad-
verse initial determination.

Final determination—The written de-
cision by the Assistant General Coun-
sel for Administration on an appeal.

Individual—A citizen of the United
States or an alien lawfully admitted
for permanent residence.

Initial determination—The initial writ-
ten determination in response to a Pri-
vacy Act request.

Record—Any item, collection or
grouping of information about an indi-
vidual that is maintained within a sys-
tem of records and that contains the
individual’s name or an identifying
number, symbol or other identifying
particular assigned to the individual.

Redaction—The process of removing
non-disclosable material from a record
so that the remainder may be released.

Request for access—A request to view
a record.

Request for accounting—A request for
a list of all disclosures of a record.

Request for correction—A request to
modify a record.

Requester—An individual who makes
a request under the Privacy Act.

Review—The process of examining a
record to determine whether any por-
tion is required to be withheld.

Search—The process of identifying
and collecting records pursuant to a re-
quest.

System of records—A group of any
records under the control of an agency
from which information is retrieved by
the name of the individual or some
identifying number, symbol or other
identifying particular assigned to the
individual.

Working days—All calendar days ex-
cluding Saturdays, Sundays, and Fed-
eral Government holidays.

§ 404.14 Requirements of request for
access.

(a) Form. Requests for access must be
made in writing and must be signed by
the requester. Requests should be ad-
dressed to the Freedom of Information
and Privacy Office at the address in
§ 404.12(e) and should contain both the
return address and telephone number
of the requester.
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(b) Description of records sought. A re-
quest for access must describe the
records sought in sufficient detail so as
to enable Ex-Im Bank personnel to lo-
cate the system of records containing
the records with a reasonable amount
of effort. To the extent practicable,
such description should include the na-
ture of the record sought, the date of
the record or the period in which the
record was compiled, and the name or
identifying number of the system of
records in which the requester believes
the record is kept. A requester may in-
clude his or her social security number
in the request in order to facilitate the
identification and location of the re-
quested records.

(c) Fee statement. The request must
contain a statement expressing willing-
ness to pay fees for processing the re-
quest or a request for a fee waiver (see
§ 404.16(d)).

(1) Whenever a requester submits a
request for access that does not con-
tain a fee statement or a request for a
fee waiver, Ex-Im Bank shall advise the
requester of the requirements of this
section. If the requester fails to re-
spond within ten working days of such
notification, then the Freedom of In-
formation and Privacy Office shall no-
tify the requester, in writing, that Ex-
Im Bank will not process the request.

(2) A general statement by the re-
quester expressing willingness to pay
all applicable fees shall be deemed an
agreement to pay up to $25.00. If Ex-Im
Bank estimates that the fees for a re-
quest will exceed $25.00, then Ex-Im
Bank shall notify the requester. Ex-Im
Bank shall offer the requester the op-
portunity to agree, in writing, either
to pay a greater fee or to modify the
request as a means of limiting the cost.

(3) Whenever the estimated fee
chargeable under this section exceeds
$25.00, Ex-Im Bank reserves the right
to require a requester to make an ad-
vance payment prior to processing the
request.

(4) Ex-Im Bank shall not process a re-
quest by a requester who has failed to
pay a fee for a previous request unless
and until such requester had paid the
full amount owed and also has paid, in
advance, the total estimated charges
for the new request.

(d) Verification of identity. An indi-
vidual who submits a request for access
must verify his or her identity. The re-
quest must include the requesters full
name, current address, and date and
place of birth. In addition, such re-
quester must provide a notarized state-
ment attesting to his or her identity.

(e) Verification of guardianship. When
a parent or guardian of a minor or the
guardian of a person judicially deter-
mined to be incompetent submits a re-
quest for access to records that relate
to the minor or incompetent, such par-
ent or guardian must establish:

(1) His or her own identity and the
identity of the subject of the record in
accordance with paragraph (d) of this
section; and

(2) Parentage or guardianship of the
subject of the record, either by pro-
viding a copy of the subject’s birth cer-
tificate showing parentage or by pro-
viding a court order establishing
guardianship.

(f) Written notice of amendment. The
requester must provide any amend-
ment to the original request in writing
to Ex-Im Bank.

(g) Requester assistance. Ex-Im Bank
shall make reasonable efforts to assist
a requester in complying with the re-
quirements of this section.

(h) Date of receipt. Requests for access
shall be deemed to have been received
on the date that the request is received
by the Freedom of Information and
Privacy Office, provided that all the re-
quirements of this section have been
met. Ex-Im Bank shall notify the re-
quester of the date on which it offi-
cially received a request.

§ 404.15 Initial determination.
(a) Time for processing. The Freedom

of Information and Privacy Office shall
respond to valid requests for access
within twenty working days of the date
of receipt of the request letter. The
time for response may be extended an
additional ten working days for good
cause, provided that the Freedom of In-
formation and Privacy Office notifies
the requester in writing.

(b) Notice regarding request for access.
The Freedom of Information and Pri-
vacy Office shall notify the requester
in writing of its decision to grant or
deny a request for access.
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(1) If the request is granted, then the
notice shall either include the re-
quested records, in releasable form, or
shall describe the manner in which ac-
cess to the record will be granted. The
notice also shall inform the requester
of any processing fee.

(2) A denial is a determination to
withhold any requested record in whole
or in part or a determination that the
requested record does not exist or can-
not be located. If the request is denied,
then the denial notice shall state:

(i) The name, signature, and title or
position of the person responsible for
the denial;

(ii) The reasons for the denial; and
(iii) The procedure for appeal of the

denial under § 404.17 and a brief descrip-
tion of the requirements of that sec-
tion.

(c) Form of record disclosure. Ex-Im
Bank shall grant access to the re-
quested records either by providing the
requester with a copy of the record or,
at the requester’s option, by making
the record available for inspection at a
reasonable time and place. If Ex-Im
Bank makes the record available for
inspection, such inspection shall not
unreasonably disrupt Ex-Im Bank oper-
ations. In addition, the requester must
provide a form of official photographic
identification—such as a passport,
driver’s license or identification
badge—and any other form of identi-
fication bearing his or her name and
address prior to inspection of the re-
quested records. Records may be in-
spected by the requester in the pres-
ence of another individual, provided
that the requester signs a form stating
that Ex-Im Bank is authorized to dis-
close the record in the presence of both
individuals.

§ 404.16 Schedule of fees.

(a) Search and review. Ex-Im Bank
shall not charge for search and review.

(b) Duplication. Ex-Im Bank shall
charge $.10 per page for paper copy du-
plication. Ex-Im Bank shall charge the
actual or estimated cost of copies pre-
pared by computer, such as tape or
printouts, or for other methods of re-
production or duplication.

(c) Minimum fee. Ex-Im Bank shall
waive final fees of $5.00 or less.

(d) Fee waivers. Ex-Im Bank may
waive fees whenever it is determined to
be in the public interest. Fees of less
than $50.00 shall be waived in connec-
tion with any request by an employee,
former employee or applicant for em-
ployment, related to a grievance or
complaint of discrimination against
Ex-Im Bank.

(e) Special services charges. Complying
with requests for special services such
as those listed in this paragraph is en-
tirely at the discretion of Ex-Im Bank.
Ex-Im Bank shall recover the full costs
of providing such services to the extent
that it elects to provide them.

(1) Certifications. Ex-Im Bank shall
charge $25.00 to certify the authen-
ticity of any Ex-Im Bank record or any
copy of such record.

(2) Special shipping. Ex-Im Bank may
ship by special means (e.g., express
mail) if the requester so desires, pro-
vided that the requester has paid or
has expressly undertaken to pay all
costs of such special services. Ex-Im
Bank shall not charge for ordinary
packaging and mailing.

§ 404.17 Appeal of denials of access.
(a) Appeals to the Assistant General

Counsel for Administration. Whenever
Ex-Im Bank denies a request for access
or for waiver or reduction of fees, the
requester may appeal the denial to the
Assistant General Counsel for Adminis-
tration within 30 working days of the
date of Ex-Im Bank’s issuance of notice
of such action. Appeals must be made
in writing and must be signed by the
appellant. Appeals should be addressed
to the Assistant General Counsel for
Administration at the address in
§ 404.12(e). Both the envelope and the
appeal letter should be clearly marked
in capital letters: ‘‘PRIVACY ACT AP-
PEAL.’’ Failure to properly mark or
address the appeal may slow its proc-
essing. An appeal shall not be deemed
to have been received by Ex-Im Bank
until the Assistant General Counsel for
Administration receives the appeal let-
ter. The letter should include:

(1) A copy of the denied request or a
description of the records requested;

(2) The name and title of the Ex-Im
Bank employee who denied the request;

(3) The date on which the request was
denied; and
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(4) The Ex-Im Bank identification
number assigned to the request.

(b) Final determination. The disposi-
tion of an access appeal shall be made
in writing within twenty working days
after the date of receipt of the appeal.
The Assistant General Counsel for Ad-
ministration may extend the time for
response an additional ten working
days for good cause, provided that the
requester is notified in writing. A deci-
sion affirming the denial of a request
for access shall include a brief state-
ment of the reasons for affirming the
denial and shall advise the requester of
the right to seek judicial review. If the
initial determination is reversed, then
the request shall be remanded to the
Freedom of Information and Privacy
Office to be processed in accordance
with the decision on appeal.

§ 404.18 Requests for correction of
records.

(a) Form. Requests for correction
must be made in writing and must be
signed by the requester. Requests
should be addressed to the Freedom of
Information and Privacy Office at the
address in § 404.12(e) and should contain
both the return address and telephone
number of the requester. The request
must identify the particular record in
question, state the correction sought,
and set forth the justification for the
correction. The requester also must
verify his or her identity in accordance
with the procedures set forth at
§ 404.14(d) and (e). Both the envelope
and the request for correction itself
should be clearly marked in capital let-
ters: ‘‘PRIVACY ACT CORRECTION
REQUEST.’’

(b) Initial determination. The Freedom
of Information and Privacy Office shall
respond to valid correction requests
within ten working days of receipt of
the request letter. If Ex-Im Bank
grants the request for correction, then
the Freedom of Information and Pri-
vacy Office shall advise the requester
of his or her right to obtain a copy, in
releasable form, of the corrected
record. A denial notice shall state the
reasons for the denial and shall advise
the requester of the right to appeal.
Ex-Im Bank shall not charge for proc-
essing requests for correction.

(c) Appeal of denial of request for cor-
rection. Whenever Ex-Im Bank denies a
request for correction, the requester
may appeal the denial to the Assistant
General Counsel for Administration
within thirty working days of Ex-Im
Bank’s issuance of notice of such ac-
tion. Appeals must be made in writing
and must be signed by the appellant.
Appeals should be addressed to the As-
sistant General Counsel for Adminis-
tration at the address set forth in
§ 404.12(e). Both the envelope and the
appeal letter should be clearly marked
in capital letters: ‘‘PRIVACY ACT
CORRECTION APPEAL.’’ Failure to
properly mark or address the appeal
may slow its processing. An appeal
shall not be deemed to have been re-
ceived by Ex-Im Bank until the Assist-
ant General Counsel for Administra-
tion receives the appeal letter. The let-
ter must include:

(1) A copy of the denied request or a
description of the correction sought;

(2) The name and title of the Ex-Im
Bank employee who denied the request;

(3) The date on which the request was
denied;

(4) The Ex-Im Bank identification
number assigned to the request; and

(5) Any information said to justify
the correction.

(d) Final determination on correction
appeal. (1) The disposition of an appeal
shall be made in writing within twenty
working days after the date of receipt
of an appeal. The Assistant General
Counsel for Administration may extend
the time for response an additional ten
working days for good cause, provided
that the requester is notified in writ-
ing.

(2) A decision affirming the denial of
a request for access shall advise the ap-
pellant of the:

(i) Reasons for affirming the denial;
(ii) Right to seek judicial review; and
(iii) Right to file a statement of dis-

agreement, as provided in paragraph (e)
of this section.

(3) If the initial determination is re-
versed, then the request shall be re-
manded to the Freedom of Information
and Privacy Office to be processed in
accordance with the decision on appeal.
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(e) Statement of disagreement. Upon de-
nial of a correction appeal, the appel-
lant shall have the right to file a state-
ment of disagreement with Ex-Im
Bank, setting forth his or her reasons
for disagreeing with the Agency’s ac-
tion. The statement should be ad-
dressed to the Freedom of Information
and Privacy Office at the address in
§ 404.12(e) and must be received within
thirty working days of Ex-Im Bank’s
issuance of the denial notice. A state-
ment of disagreement must not exceed
one typed page per fact disputed.
Statements exceeding this limit shall
be returned to the requester for edit-
ing. Upon receipt of a statement of dis-
agreement under this section, the Free-
dom of Information and Privacy Office
shall have the statement included in
the system of records in which the dis-
puted record is maintained and shall
have the disputed record marked so as
to indicate that a Statement of Dis-
agreement has been filed. Ex-Im Bank
may also append to the disputed record
a written statement regarding Ex-Im
Bank’s reasons for denying the request
to correct the record.

(f) Notices of correction or disagreement.
In any disclosure of a record for which
Ex-Im Bank has received a statement
of disagreement, Ex-Im Bank shall
clearly note any portion of the record
which is disputed and shall provide a
copy of the statement of disagreement.
Ex-Im Bank also may provide its own
statement regarding the disputed
record. In addition, whenever Ex-Im
Bank corrects a record or receives a
statement of disagreement, Ex-Im
Bank shall, as is reasonable under the
circumstances, advise any person or
agency to which it previously disclosed
such record of the correction or state-
ment, provided that an accounting of
such disclosure exists.

§ 404.19 Request for accounting of
record disclosures.

(a) Required information. With respect
to each system of records under Ex-Im
Bank control, Ex-Im Bank shall main-
tain an accurate accounting of the
date, nature, and purpose of each exter-
nal disclosure of a record and the name
and address of all persons, organiza-
tions, and agencies to which disclosure
has been made. Ex-Im Bank shall re-

tain this accounting for at least five
years or the life of the record, which-
ever is longer.

(b) Form. An individual may obtain
an accounting of all disclosures of a
record, provided that such individual
establishes his or her identity as the
subject of such record in accordance
with the procedures set forth at
§ 404.14(d) and (e). A request for an ac-
counting must be made in writing and
must be signed by the requester. The
request should be addressed to the
Freedom of Information and Privacy
Office at the address in § 404.12(e) and
should contain both the return address
and telephone number of the requester.
Both the envelope and the request
itself should be clearly be marked in
capital letters: ‘‘PRIVACY ACT AC-
COUNTING REQUEST.’’ Failure to
properly mark or address the request
may slow its processing. The request
shall not be deemed to have been re-
ceived by Ex-Im Bank until the Free-
dom of Information and Privacy Office
receives the request. The letter must
clearly identify the particular record
for which the accounting is requested.

(c) Initial determination. The Freedom
of Information and Privacy Office shall
notify the requester whether the re-
quest will be granted or denied within
ten working days of receipt of a valid
request for an accounting. Ex-Im Bank
shall not charge for processing such a
request.

(d) Exceptions. Ex-Im Bank shall not
be required to provide an accounting to
an individual when the accounting re-
lates to a disclosure made:

(1) To an employee within the agen-
cy;

(2) Under the FOIA; or
(3) To a law enforcement agency for

an authorized law enforcement activity
in response to a written request from
such agency which specified the law en-
forcement activity for which the dis-
closure was sought.

§ 404.20 Notice of court-ordered and
emergency disclosures.

(a) Court-ordered disclosures. When a
record pertaining to an individual is re-
quired to be disclosed by a court order,
the Assistant General Counsel for Ad-
ministration shall make reasonable ef-
forts to provide notice to the subject
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individual. Notice shall be given within
a reasonable time after Ex-Im Bank’s
receipt of the order, except that in a
case in which the order is not a matter
of public record, notice shall be given
only after the order becomes public.
Such notice shall be mailed to the indi-
vidual’s last known address and shall
contain a copy of the order and a de-
scription of the information disclosed.

(b) Emergency disclosures. If a record
has been disclosed by Ex-Im Bank
under compelling circumstances affect-
ing the health or safety of any person,
then, within ten working days, the As-
sistant General Counsel for Adminis-
tration shall notify the subject indi-
vidual of the disclosure at his or her
last known address. The notice of such
disclosure shall be in writing and shall
state the:

(1) Nature of the information dis-
closed;

(2) Person, organization or agency to
which it was disclosed;

(3) Date of disclosure; and
(4) Compelling circumstances justi-

fying the disclosure.

§ 404.21 Submission of social security
and passport numbers.

(a) Policy. Ex-Im Bank recognizes the
importance of assessing, to the extent
reasonably possible, the risks associ-
ated with transactions supported by
Ex-Im Bank. It is often difficult to as-
sess risks related to individuals and
non-publicly trade entities. Therefore,
when an individual or a non-publicly
traded entity applies for participation
in an Ex-Im Bank program or is pro-
posed as a guarantor for an Ex-Im
Bank transaction, Ex-Im Bank may re-
quest social security and/or U.S. pass-
port numbers from such individual or
from the principals of such entity. Ex-
Im Bank shall not require submission
of this information, and unwillingness
or inability to provide a social security
or passport number shall not affect Ex-
Im Bank’s decision on an application
for Ex-Im Bank assistance.

(b) Use. Ex-Im Bank shall use social
security and passport numbers to as-
sess the creditworthiness of Ex-Im
Bank program participants and as a
mechanism for enforcing agreements

with Ex-Im Bank. Such information
shall not be disclosed, except as war-
ranted by law and regulation.

(c) Notice. Whenever Ex-Im Bank re-
quests a social security or passport
number, Ex-Im Bank shall place an ap-
propriate Privacy Act notification on
the form used to collect the informa-
tion.

§ 404.22 Government contracts.

(a) Approval by Assistant General
Counsel for Administration. Ex-Im Bank
shall not contract for the operation of
a system of records or for an activity
that requires access to a system of
records without the express, written
approval of the Assistant General
Counsel for Administration.

(b) Contract clauses. Any contract au-
thorized under paragraph (a) of this
section shall contain the standard con-
tract clauses required by the Federal
Acquisition Regulation (48 CFR 24.104)
to ensure compliance with the require-
ments imposed by the Privacy Act. The
division within Ex-Im Bank that is re-
sponsible for technical supervision of
the contract shall be responsible for
ensuring that the contractor complies
with the Privacy Act contract require-
ments.

(c) Contractor status. Any contractor
that operates an Ex-Im Bank system of
records or engages in an activity that
requires access to an Ex-Im Bank sys-
tem of records shall be considered an
Ex-Im Bank employee for purposes of
this subpart. Ex-Im Bank shall supply
any such contractor with a copy of the
regulations in this subpart upon enter-
ing into a contract with Ex-Im Bank.

§ 404.23 Other rights and services.

Nothing in this subpart shall be con-
strued to entitle any person to any
service or to the disclosure of any
record to which such person is not enti-
tled under the Privacy Act.

Subparts C–E—[Reserved]

PART 405 [RESERVED]
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